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(2) The rules of international law applicable to the management of
transboundary watercourses are those set out in Article 38 of the Statute of
the International Court of Justice. Through the provisions of Article 38, the
court requires to apply: a) International conventions, general or specific,
establishing rules expressly recognized by disputing States; (b) International
custom, as proof of a general practice accepted as law; (c) The general
principles of law recognized by civilized nations; (d) judicial decisions and the
doctrine of the most qualified publicists of the different nations, as a
subsidiary means of determining the rules of law. This section summarizes the
general principles of international law applicable to the management of
transboundary water resources, accepted by the nations and especially
incorporated in modern international legal instruments in the field of Water
(Conventions, Treaties and Agreement). These generals’ principles governing
the sharing of international watercourses are essentially: 1) The principle of
equitable and reasonable utilization; 2) The principle of the obligation not to
cause significant harm;3) The general obligation to cooperate and 4) The

principle of peaceful settlement of disputes.
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See : Huynh Quang Trung , Younsa Djafarou Salatikoye , Bushra Bibi,
Modern Rules Governing the peaceful management of international water
courses : from doctrines and the ORIES to conventional principles ,
International Journal of Environment and Pollution Research , Vol.7, No.3,
August 2019, p.17.
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) Ethiopia had signed an agreement with Egypt in 1902, and it was concluded
between Emperor Menelik Il of Ethiopia and the British government on behalf
of Egypt and Sudan. Article lll of, the Anglo-Ethiopian Treaty (May 15, 1902)
provides: His Majesty the Emperor Menelik Il of Ethiopia, engages himself

towards the Government of His Britannic Majesty not to construct or allow to
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be constructed, any works across the Blue Nile, Lake Tana or the Sabot,
which would arrest the flow of their waters into the Nile except in agreement
with His Britannic Majesty's Government and the Government of the Sudan .
See : Tadesse Kassa, ‘the Anglo Ethiopian Treaty on the Nile and the Tana
Dam Concessions: A script in legal history of Ethiopia’s Diplomatic confront
(1900-1956)’, Mizan Law Review, Vol.8, no.2, 2014, P.273.

Also See: Abiy Chelkeba, Notification and Consultation of Projects in
Transboundary Water Resources , MIZAN LAW REVIEW, Vol. 11, No.1 ,
September 2017, College of Law and Governance, Mekele University, PP.142-
143.

(Don May 9, 1906, the United Kingdom and the Independent State of the
Congo concluded a Treaty to Re—-define Their Respective Spheres of Influence
in Eastern and Central Africa. Article lll of the Treaty provided: “The
Government of the Independent State of Congo undertakes not to construct or
allow to be constructed any work over or near the Semliki or Isango Rivers,
which would diminish the volume of water entering Lake Albert, except in
agreement with the Sudanese Government”.

On December 13, 1906, the United Kingdom, France and Italy signed a
tripartite agreement and set of declarations in London. Article IV(a) provided
that: “in order to preserve the integrity of Ethiopia and provide further that the
parties would safeguard the interests of the United Kingdom and Egypt in the
Nile basin, especially as regards the regulation of the water of that river and
its tributaries...”

Also See: Arthur Okoth-Owiro ,The Nile Treaty, State Succession and
International Treaty Commitments: A Case Study of The Nile Water Treaties,
Konrad Adenauer Stiftung and Law and Policy Research Foundation 2004 ,
P.7.
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in December 1925, there was an exchange of Notes between Italy and the
United Kingdom by which Italy recognized the prior hydraulic rights of Egypt
and the Sudan in the headwaters of the Blue Nile and White Nile rivers and
their tributaries and engaged not to construct on the head waters any work
which might sensibly modify their flow into the main river.
Also See : Arthur Okoth—Owiro ,Op.Cit., P.7.
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@ The 1929 Nile Waters Agreement :—
— These are arguably the most consequential agreements from a hydro
political and legal perspective, and the most controversial because of the
rights it conferred to Egypt over the waters of the Nile. It was signed in 1929
between the Kingdom of Egypt and Great Britain (acting on behalf of Sudan,
Kenya, Tanzania, and Uganda). This agreement, which in fact is an exchange
of correspondence between Lord Lloyd (the British High Commissioner) and
Muhammed Mahmoud Pasha, President of the Egyptian Council of Ministers,
was intended to guarantee and facilitate an increase in the volume of water
reaching Egypt. “The Agreement was based on the outcome of political
negotiations between Egypt and Great Britain in 192(0s, and in particular on
the report of the 1925 Nile Waters Commission, which was attached to the
agreement as an integral part thereof”.
Also See : Ernest Cece Peguita , The Nile Water Dispute International Legal
Aspects , Advances in Social Science, Education and Humanities Research,
volume 498 , P.293.
@) The agreement which recognized Sudan's water needs for its development,

confirmed the recognition by the British crown (acting on behalf of Sudan,
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Kenya, Tanzania and Uganda) of the natural and historical rights of Egypt on
the waters of the Nile. And it affirmed the will of the United Kingdom to ensure
its implementation at any time and in any place. In his correspondence to
Muhammed Pasha, Lord Lloyd, the British High Commissioner said, “...| also
assure to your Excellency from now on, the British government — in spite of
being interested in the welfare of Sudan — does not intend to harm the
historical and natural rights of Egypt in the Nile. We acknowledge these rights
today as we have acknowledged them in the past” , “Finally, | would like to
remind your Excellency that the government of his highness the king has
already acknowledged the national and historical rights of Egypt in the Nile,
and | assert your Excellency that the government of his highness the king
considers securing those rights as one of the major principle of the British
principles. And | assure Your Excellency that this principle and the details of
the agreement will be implemented at every time regardless of the
circumstances that may take place”.
Also See : Ernest Cece Peguita , Op.Cit., P294.
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Amid the 1950-1960 geopolitical shift in the region, was signed in 1959, the
Agreement on Full Utilization of the Waters of the Nile Between Egypt and
Sudan; it marked a new era as being the first treaty between two independent
states of the Nile Basin. The pact which recognized the acquired rights of the
two countries over the waters of the Nile, granted Egypt 55.5 BCM and Sudan
18.5 BCM of the total volume of the Nil waters as measured at Aswan High
Dam in Egypt , the two states through this pact established a unified block of

downstream States against the other riparian States (Upstream Riparian
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States). It was officially formulated in Article 5 of the treaty: “Since other
riparian countries of the Nile besides the Republic of the Sudan and the United
Arab Republic claim a share in the Nile waters, both republics agree to study
together these claims and adopt a unified view thereon”. Moreover, this article
clearly states an acknowledgement by both Egypt and Sudan of the claims or
future claims of upstream riparian states over their share of the Nile waters.
As it was anticipated, the agreement was denounced before it was even
signed. In fact, while the agreement was being negotiated.
Also See: S.M.A. Salman, The GERD and the Revival of the Egyptian—
Sudanese Dispute over the Nile Waters, August 2018, in: Ethiopian Yearbook
of International Law.
Also See : Ernest Cece Peguita , Op.Cit. , P.295.
pod cBanial) G panal) (g SEY) hgal) clgl g Aaaal) yae Dy sgan o plad gladl) Alis) O
volume 2693 , 1-47816 a%; <laall
See ttps://treaties.un.org/doc/Publication/UNTS/Volume%202693/Part/volume-
2693-1-47816.pdf
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(*) the most important and controversial component of any water negotiation is
the duty to notify and consult on planned measures on international
watercourses. The obligation of the co-riparian states to inform and notify each
other prior to implementing or taking any action has become a recognized rule
of customary international law. This rule finds its roots in the principle of the
duty to cooperate in international law. It has been noted that international river
basins demand the cooperation of the states, which comprise them. Such states
need to work together if the full benefits of the sustainable development and use
of watercourses are to be realized by the ‘whole basin community’.
See:Kyungmee Kim, Sustainable Development in Trans-boundary Water
Resource Management. A case study of the Mekong River Basin, Uppsala
University, p. 18.

Also See : Mohammed Sameh, Diversion of International Watercourses under
International Law, African Yearbook of International Laws, (2003), African
Foundation for International Law, p. 159.
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Principles of notification, consultation and negotiation:

Every riparian state in an international watercourse is entitled to prior notice,
consultation and negotiation in cases where the proposed use by another riparian
of a share watercourse may cause serious harm to its rights or interest. These
principles are generally accepted by international conventions, agreements and
treaties. However, naturally, most upstream countries often oppose this
principle. It is interesting to note that during the negotiation process of the 1997
UN Watercourses Convention, these principles, which are included in Articles 11
to 18, were opposed by only three upstream riparian countries: Ethiopia (Nile
basin), Rwanda (Nile basin) and Turkey (Tigris—Euphrates basin)

Also see: Muhammad Mizanur Rahaman ,Principles of international water law:
creating effective trans boundary water resources management Int. J.
Sustainable Society, Vol. 1, No. 3, 2009 , pp.211-212.

()The obligations of netification by planned measures impose on upstream and
downstream basin states the duty to exchange data and information about the
possible adverse effect of the planned measures. This planned measure can
involve major projects such as constructing dams or programs of a minor
nature, which can be planned and implemented by the public or private sector.
Any planned measure, which may have an adverse effect on the condition of
basin states, requires exchanging accurate data and information about them.
This effect can be beneficial or adverse. However, the ‘adverse should be
significantly lower than that of significant harm to avoid it’.

See: Sayed Mohamed shaarawy (2016), the Role of Customary International
Water Law in Settling Water Disputes by Mediation: An Examination of the
Indus River and Renaissance Dam Disputes, the American University in Cairo,

Egypt, p.19
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(1) the International Law Association decided that the customary international
water law needed further develop- ment beyond the codification in the UN
Convention. This process resulted in the Interna- tional Law Association
unanimously approving the Berlin Rules on Water Resources in August 2004
(International Law Association 2004). In particular, the Association sought to
incorporate into the summary of the customary international water law the new
bodies of international law that emerged after 1966 but which were largely
ignored in the UN Convention. The most significant developments not directly
reflected in the current cus- tomary international law are the emergence of
environmental concerns, integrated man- agement, and sustainable development
as central principles of international resource and environmental law.

See: Dellapenna, J “International Law Applicable to Water Resources
Generally,” in:R. Beck (ed.), Waters and Water Rights The Michie Co.,

Charlottesville, Virginia, USA. (2005) , ch. 49, PP.7-8.
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(°) This agreement that laid the foundation for the May 1902 agreement was ‘the
negotiations carried out at the final years of the 19th century and the diplomatic
notes exchanged in March 1902 between Monsieur Alfred Ilg, Emperor
Menelik’s foreign affairs counsellor, and Lt. Colonel John Harrington, the
British emissary in Addis Ababa’. The March 1902 exchanges of notes contain
‘an article which established limitations on future rights of Ethiopia in the
utilization of the Nile River water sources’.
See: Harold G. Marcus (1995), The Life and Times of Menelik II, Ethiopia 1844-
1913, New Jersey: The Red Sea Press Inc., p. 59 .
Also See : Harrington, 18 March 1902, FO 403/322 in Tadesse Kassa (2014),
supra note 100, p.275.
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(') The principle of the obligation not to cause significant harm:

The principle of the obligation not to cause significant harm derives from the
maxim: (So use your own as not to harm another), which is a perfect fit with the
principle of Equality of Sovereignty between States in General International
Law. Indeed, the principle of not causing significant harm is generally
recognized as a general principle of international law. This principle also
presents aspects of the theory of limited sovereignty.

See: Stephen C. McCaffrey , The Law of International Watercourses (Oxford
International Law Library) 3rd Edition, Kindle Edition , (February 21, 2019).
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(* ) Several modern international legal instruments, inspired by the United
Nations Framework Convention on Water, have enshrined this principle. It
should first be noted that the principle was first proclaimed by the 1966 Helsinki
Rules (Articles V, X, XI, XXIX) before being consecrated in the 1992 UN-ECE
Convention (Articles 2.1, 2.3, 2.4, 3).

CY et ale ol e o olaal) BaY sal) o giAl aSal fgalsa ) BN Gild) Ga (V1) Balall ()
(4) The principle is thus formulated in Article 7 of the United Nations Convention
on International Watercourses as following: '"1. When using an international
watercourse on their territory, watercourse States shall take all appropriate
measures to avoid causing significant harm to other watercourses States. 2.
Where, however, significant harm is caused to another watercourse State, the
States whose use caused that harm shall, in the absence of agreement concerning
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that use, take all appropriate measures, taking adequately consider the
provisions of articles 5 and 6 and in consultation with the affected State, to
eliminate or mitigate such damage and, if appropriate, discuss the question of
compensation'.This obligation requires both the establishment of adequate
standards and measures for the prevention of damage, as well as vigilance vis-a-
vis the activities are undertaken by both public and private operators. This
principle undoubtedly dominates both the international law of water and of the
environment .

See: Laurence Boisson de Chazournes, Mara Tignino, and Komlan
Sangbana, ""The entry into force of the United Nations Convention on the Law of
the Non-Navigational Uses of International Watercourses (1997)" (2015) 2 Policy
Brief, online: Geneva Water Hub on p.2.
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(*) The rule of the obligation of not causing significant harm requires that no
State bordering an international watershed should use the water resources of the
watercourse on its territory in a manner to cause harm to other States in the
same basin, their environment, their health or even the security of their
populations.
See : Huynh Quang Trung , Younsa Djafarou Salatikoye , Op. Cit, pp.20-21.
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(‘) The general obligation to cooperate :

There are some 300 river basins in the world and several aquifers across national
borders. This must exhort states to find ways and means of cooperation to ensure
good management in a framework of sustainable development of these
transboundary basins. For optimal and sustainable development and use, as well
as efficient and effective protection of international watercourses, the riparian
States of these watercourses must put forward a spirit of cooperation based on
“good faith” among them. The issue of cooperation is important in the shared
natural resource character that reveals an international watercourse.

« The first principle is that every River system is naturally an indivisible
physical unit and that as such hit should be so developed as to render the
greatest possible service to the whole human community which serves, whether
or not that community is divided into two or more political jurisdictions. It is the
positive duty of every government concerned to cooperate to the extent of its
power in promoting this development »

See : Huynh Quang Trung, Younsa Djafarou Salatikoye, Bushra Bibi, Op. Cit,
pp.21-22.
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Principles of cooperation and information exchange
It is a responsibility for each riparian state of an international watercourse to
cooperate and exchange data and information regarding the state of the

watercourse as well as present and future planned uses along the watercourse .
These principles are recommended by 1966 Helsinki Rules (Articles XXIX,
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XXXI) while Articles 8 and 9 of the 1997 UN Watercourses Convention makes
these an obligation.
These principles are incorporated in most modern international water
conventions, treaties and agreements, e.g. 1966 Helsinki Rules (Articles XXIX
1], XXIX [2], XXXI), 1997 UN Watercourses Convention (Articles 5.2, 8, 9, 11,
12, 24.1, 25.1, 27, 28.3, 30), 1960 Indus Waters Treaty (Articles VI-VIII), 1995
SADC protocol on shared watercourse systems (Articles 2-5), 2002 Sava River
Basin Agreement (Articles 3—4, 14-21), 1996 Mahakali River Treaty (Articles
6, 9, 10), 1995 Mekong Agreement(Preamble, Articles 1, 2, 6, 9, 11, 15, 18, 24,
30), 2004 Berlin Rules (Chapter XI, Articles10, 11, 56, 64) and 1992 UNECE
Water Convention (Articles 6, 9, 11, 12, 13, 15, 16). These principles are also
acknowledged by modern international environmental conventions and
declarations, e.g. 1972 Stockholm Declaration of the UN Conference on Human
Environment (Principles 13, 22, 24), 1992 Rio Declaration on Environment and
Development (Principles 7, 9, 12, 13, 17, 27), 1992 Convention on Biological
Diversity (Articles 5, 17).
Aslo See : Birnie, P. and Boyle, A. International Law and the Environment. New
York, NY: Oxford University Press, (2002) , p.322.

Yoot alad Gl 2o g oA ) G G Guall) G (1)) Balal ()
(®) the obligation to cooperate is a customary principle, codified in Article 8 of
the New York Convention which states that: '"Watercourse States shall
cooperate on the basis of sovereign equality, territorial integrity, mutual benefit
and good faith with a view to achieving the optimal use and protection of the
international watercourse “. It should be recalled that the article on the general
obligation to co-operate was the work of the working group. In addition to the
first paragraph of the ILC text, which urged States to cooperate "in good faith",
the working group, having reproduced the first paragraph of ILC, found it
useful and even necessary to add a second paragraph. In the second paragraph,
the working group thus took care to stress the importance of mechanisms or
joint commissions in the effective and harmonious management of international
watercourses. Harmonious and effective cooperation among States in the
management of transboundary waters is also important for the ICJ which
asserts in the Gabcikovo- Nagymaros case that “The re-establishment of the joint
regime will also optimally reflect the concept of joint use of shared water
resources to achieve the different objectives mentioned in the treaty and, in
accordance with article 5, paragraph 2, of the New York Convention ..." It
should be recalled that the general duty to co-operate consists of the obligation of
the riparian States of an international watercourse to proceed to notification and
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prior consultation within the framework of the planned measures. This general
obligation to cooperate provided for in Article 8 of the 1997 New York
Convention manifests itself in several ways, for example through "joint
mechanisms or commissions'" (Articles 8 and 24), '"regular exchange of
'information' (Article 9) between riparian states on the state of the shared
watercourse or the question of 'notification of planned measures' (from Articles
11 to 19). The obligation to notify is subject to the obligation of prior
consultation, which consists of exchanges aimed at reconciling the positions
between the project-making State and the State that the territory will be
impacted by the proposed project.

See : Flavia Rocha Loures et Alistair Rieu-Clarke, dir, The UN Watercourses
Convention in force: Strengthening international law for transboundary water
management, London, Earthscan, 2013, p. 66.
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)The spirit of the principle of the equitable and reasonable use of water would

require each State to use international watercourses on its territory in a
reasonable manner, ensuring that its needs are met without compromising those
of neighboring States. This norm, considered as a norm of customary
international law, was expressly provided for in the Helsinki Convention of 1992
(Article 2.2) and included in the New York Convention (Article 5). The principle
of equitable and reasonable utilization is formulated in general terms, its
application requires states to take into account factors specific to an
international watercourse and the needs and uses of the States of the stream. See
Laurence Boisson de Chazournes, Mara Tignino, and Komlan Sangbana,
Op.Cit, p.2.

(*) This principle is the corollary of the doctrinal theory of limited sovereignty. It
has been enshrined in the Berlin rules, (Article 13); Helsinki Rules of 1966
(Article 1V); Helsinki Convention of 1992 (Article 2.2), and the New York
Convention on the Law of Non-Navigational Uses of International Watercourses
(Article 5. The principle is based on the idea of sovereign concession between
states depending on the need for water resources of each state. This explains why
the principle implies a balanced use of the resource between the states but does
not necessarily mean an equal sharing of the waters of the basin since its
application is subject to specific factors to each watershed. See : Marion Veber
"The United Nations Convention on the Law of the Non-Navigational Uses of
International Watercourses: What Links to the Right to Water", IERPE,
Belgium, 09/17/ 2014.
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The Article 6 specifies the factors to be considered at the level of each basin:
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1. Utilization of an international watercourse in an equitable and reasonable

manner within the meaning of article 5 requires taking into account all relevant

factors and circumstances, including:

(b) The social and economic needs of the watercourse States concerned;

(c) The population dependent on the watercourse in each watercourse State;

(d) The effects of the use or uses of the watercourses in one watercourse State on

other watercourse States;

(e) Existing and potential uses of the watercourse;

(f) Conservation, protection, development and economy of use of the water

resources of the watercourse and the costs of measures taken to that effect;

(g) The availability of alternatives, of comparable value, to a particular planned

or existing use.

(') Nevertheless, the New York Convention gives the priority of using the water

resources of a basin to the "satisfaction of the essential human needs" in the

event of conflicts between the riparian states of the watercourse, (Article 10). The

principle of equitable and reasonable participation and use is substantially

supported in state practice, international codification and judicial decisions.

Indeed, the principle was mentioned in the case of the Nagymaros-Gabcikovo

Dam, where the International Court of Justice stated that the appropriation of

80% of the waters of a river shared between two States is not fair (judgment of

1997, C1J, Hungary/Slovakia). 4 This jurisprudence of the ICJ has therefore

given this principle its fundamental character.

See : Stephen McCaffrey, « The progressive development of international

water law » in Rocha Loures et Rieu-Clarke, supra note 11, 10, page 20;

Sylvie Paquerot, Water Resources: The Different Facets of International
Conflicts. Lex Electronica, vol. 12 n ° 2 (Fall / Fall 2007).
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(DThe doctrine of absolute territorial sovereignty was born at the end of the
XIXe century from the idea of Judson Harmon, the American judge, hence its
name doctrine "Harmon". Judge Judson Harmon, '"General Attorney", a
general advocate of the United States invented this doctrine in the framework of
a sharing of waters of the Greater Rio between Mexico and the United States in
1985, Harmon formulated his opinion : '"the fundamental principle of
international law is the absolute sovereignty of each State, as opposed to all the
others, on its territory. The jurisdiction of the State in its own territory is
necessarily exclusive and absolute.

See : Huynh Quang Trung , Younsa Djafarou Salatikoye , Bushra Bibi, Op. Cit
, p-17.
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(Y)This " Harmon doctrine excludes any question of cooperation between States
and does not provide for any consideration by the Upstream State of the
damaging consequences of the use of the watercourse using in the territory of the
Downstream State. This doctrine was almost abandoned in the early XIXe
century, although it has nevertheless been applied in certain disputes .

YYA



i) Lo qojy ol Ml (gAY Jsdl) GBsiny Yl axe Taey 3kl o3
e 1asliy cgylaill ohgy CilieV) Sy ol pualed) sl o) Jl b asf V) il
Ay ualeall Jsall sl 8 bz ane Tases Jlsad) Cn Tase GuyS5 3 a8 Gl
+oplall dlsall JladY) e ddpall A i) iy

" Sual Al eadl y e pdie sl ol Al 84l da clin (Y
OGSl cesball Gany disad ol Sl (a1 g Bl Gasady "Gl
3N Lﬁ u)a.ﬂ\ L.?" ekl djﬂ\ :\M.uu 4_\‘)}:.\3\ Y G&Aﬂ:’j ¢ ".AA\).(;}_J" Pr LS)AAS
s W (@AY Jsall ali A i) e Sl Copan Leatl] a8 el
aBlal aisy aa legd Tad) 13 e Cimalp sanidl NS GF V) lgnal gl
Gl lls Caheay " oed Ao S gl (e geads Sy 1Sl g "ule s
O slally Caaidl) 2asiu) Tasey 48liy)

Dall e Adllad) LpeliYastudl agylany Cilpiey) ddsall aatl) Slae Cumdy LS(Y
'Lanoux S sy duad 8 dage (sale A 3 Joall akaill oli gl
Akl Joall saganall daliyl sabuadl Tase o s clilualy Lusd G V40V ale
Joall Lhpus] S5 diplas el (rma b Lwid ol ebab gidl Jgo o Lk
G ekl @legpie it & Al Ga o Gajiely cad leae ASHAA
BINEPEC A L\ S CORUIT. JFRVORKY- DU VIVER J Sy S VRS g e 0 PEPVLL
lepahl alasinly gy o Wld lsa pae Tase L Cagiely (gAY dilalianall Jsally
bl Ba ) AeSad) Sa cad By 68 Jsall Bdia ae palaiyy e L
aaall Lyl Tl 138 e ST a8y (Dl mllad) Jalad (50 \gisia Hlasid
apad b AeSadll 8o e Agdall LU Al cile il Llad 8 aal) HlSal g
& Al 46al ASad) S (VATY e ula 5 Kl gw sl

Unfortunately, absolute territorial sovereignty is still implicitly invoked today by
countries like Tajikistan and Turkey. See : Huynh Quang Trung , Younsa
Djafarou Salatikoye , Bushra Bibi, Op. Cit, P.17.

() Convention between the United States and Mexico Equitable Distribution of
the Waters of the Rio Grande Signed at Washington, May 21, 1906.

@ Petrén, President;Bolla, DeL.una,Reuter , De Visscher, LAKE LANOUX
ARBITRATION (FRANCE v. SPAIN), Arbitral Tribunal.1, November 16,
1957.

@ Case Relating to the Diversion of the Water From the Meuse, (Series A/B No
70 - Series C No 8I) , Judgment of June 28th, 1937.

See: https://www.internationalwaterlaw.org/cases/meuse.html
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